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To t .he parties:

Th is l etter represents the decision of the Court in the above
matter. In this pro se taxpayer 's proceeding brought pursuant to
sec t i o n 51 of the General Municipal Law, the petitioners seek to
annul the severance agreement wh i c h the respondent Vil lage entered
i nto with the now former Vi l l a ge Manager, William Cummings .
Respondents move to d ismiss pursuant to CPLR 3211 (a) (7) on the
g r ou nd s t hat the complaint fails to state a cause of action. They
al s o move t o d i s mi s s on the g r o und s of standing/lack of capacity to
s ue.

After r e v i e wi ng the parties ' sUbmissions, the Court concludes that
the mot i o n must be granted. It is we l l established that to sustain
an a c tion under General Mun i c i p a l Law section 51, a petitioner must
s how t h a t the municipal actions at issue we r e " f r a ud u l e n t , or a
was t e of public propert y in the sense that they represent a use of
publ ic property or funds f or entirely illegal purposes" (Kaskel v.
Impellitteri , 306 NY 7 3 , 79 , cert. denied, 3 47 US 934; see also
Korn v. Gulotta, 72 NY2d 363 , 37 1 - 37 2 ) . Petitioners, however, have
not shown or eve n alleged that the terms of the settlement or the
manner in which they were r e a c he d was illegal or fraudulent.
Rath e r , petitioners h a v e e s sen t i a l l y accused respondents of
incompete nc e and poor j ud gme n t. However true this accusation may
be , it is not a proper basis for a Section 51 proceeding.
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Furthe r more , a s p e titioners have s et fo r t h no g round s t o s u p port a n
Art i c le 7 8 proce e d i ng o r declaratory j udgme n t act i o n seeki ng to
annul the settle men t, t hei r reque s t f or r elief p u r s uant t o t hese
the ories of r e cove r y mu s t a lso be denied .

Finally , a l tho ugh the Cour t 's f inding t hat the petition f ails t o
state a c a use of actio n renders moo t the s tanding i s s ue , the Court
notes that . Section 5 1 r equi r e s that the proceeding may only be
b rought by "any p e r son . .. wh o s e assessmen t . . . s h a l l amount t o o ne
tho u sand dollars . . . ". . Ms . Lynn , as a real p r oper ty owner ,
apparent ly meets t his qua l i f i c a t i o n , but Mr. Barbarite d o e s not.

Ac cordingly , the mo t i o n t o dismiss is gran t ed. Mr . Mille r sha l l
submi t a s ingle order con s i s te n t herewi th .

Very truly yours,

VIN CENT G. BRADLEY
.rua t Lc e of the Supr e me Court

VGB/jeh
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